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In the Court of Appeals of the District of Columbia 


No. 2341. 

Lelia Brice, Appellant, 
vs. 

Austin M. Curtis. 


a Supreme Court of the Distriet of Columbia. 

At Law. No. 52058. 

Lelia Brice, Plaintiff, 
vs. 

Austin M. Curtis, Defendant. 

United States of Americ a, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Wash ini* ton, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings bad in the above-entitled cause, to wit: 

1 Declaration. 

Filed October 18, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52028. 

Lelia Brice, Plaintiff, 
vs. 

Austin M. Curtis, Defendant. 

The plaintiff, Lelia Brice, an unmarried woman, sues the defend¬ 
ant Austin M. Curtis, medical doctor and practicing physician, for 
that whereas the said plaintiff is a good, true, honest, virtuous and 
chaste eitizen of the Distriet of Columbia, and as such, has always 
behaved and conducted herself, and until the committing of the 
grievance by the defendant, as hereinafter mentioned, was always 
reputed and esteemed by and amongst all her neighbors, friends, 
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acquaintances and other good citizen- of said District, to whom she 
was in anywise known, to he a person of good name, fame and credit. 
And whereas the said plaintiff hath not ever been guilty, nor till 
the time of committing the grievance by the defendant as herein¬ 
after mentioned, been suspected to have been guilty of the offense 
and misconduct hereinafter mentioned to have been charged and 
reputed to her. nor ol any-such oflense. I»y means of which said 
premises the said plaintiff, before the committing of the grievance 
hereinafter mentioned, had deservedly obtained the good 
- opinion of all her neighbors, friends, acquaintances and 
other good citizen." ot said District, to whom she was known. 
\et the said defendant, well knowing the premises, but greatly 
envying the happy condition of the plaintiff, and contriving and 
wickedly and maliciously intending to injure her, in her said good 
name, tame and credit and bring her into public scandal, infamy 
and disgrace with and amongst all of her neighbors, friends, family 
and other good citizens of said District. and to cause it to he suspected 
and believed by those neighbors and citizens that the said plaintiff 
had been and was guilty of unchastity, and to subject her to the 
penalties ot the laws ol said District imposed upon persons guilty 
thereof, and also to vex, harass and wholly ruin the said plaintiff, 
heretofore, to wit; on the 3rd day of June, 1909, in the City of 
Washington. District of Columbia, in his otlice premises No. 1939 
13th Street, North West, ol said city and district, where plaintiff 
was and where she had gone to consult the said defendant pro¬ 
fessionally, and to acquire and receive of him medical attention 
for certain ailments from which she was then suffering, and after 
the plaintiff had told and informed the said defendant of the symp¬ 
toms and conditions concerning, attending and surrounding her 
said ailments, and had given him the full history and the cause lead¬ 
ing thereto, the said defendant in the presence and hearing of 
plaintiffs sister, Louisa l»rice who had accompanied her to said 
defendant s otlice. the said defendant falsely and maliciously spoke 
and published of and concerning said plaintiff, the false, scandalous, 
malicious and defamatory words; that is to say; “you” 
3 (meaning the plaintiff ) are in a delicate state, you have been 
fooling with a man and you know it; meaning thereby that 
the plaintiff was a woman of unchastity and that she had been 
guilty of the offense of adultery or fornication. By means of the 
speaking ol which said fal.-e, malicious and defamatory words the 
said plaintiff hath been and is greatly injured in her credit and 
reputation, and brought into public scandal, infamy and disgrace 
with and amongst all her neighbors, friends, acquaintances, family 
and other citizens of said District, insomuch that divers of said 
neighbors and citizens to whom the innocence of the plaintiff was 
unknown have, by reason of the speaking and committing of the 
said grievance, from thence hereto suspected and believed and still 
do suspect the said plaintiff to have been guilty of the offense charged 
against her, and have wholly refused and still do refuse to have any 
acquaintance with her as they were before accustomed and would 
have done again but for the grievance aforesaid, and she hath been 
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and is by reason of (lie committing of said grievance otherwise 
greatly injured and damnified to the damage of the plaintiff in the 
sum of Ten Thousand Dollars ($10,000.00), and therefore she 
brings this suit and claims said sum of Ten Thousand Dollars 
($10,000.00) besides costs. 

2nd Count. The plaintiff. Delia Brice, an unmarried woman, 
sues the defendant Austin M. Curtis, for that the said defendant, 
in the City of Washington. District of Columbia, to wit; on the 3rd 
day of June. 1900, at defendant's office 1939 13th Street, North 
West, in the presence and hearing of a number of persons, to wit; 
one person, plaintiff’s sister. Louisa Brice, wrongfully and 

4 falsely accused said plaintiff of unchastity, to the damage of 
the plaintiff in the sum of Ten Thousand Dollars ($10,- 

000.00), and therefore she brings this suit and claims said sum of 
Ten Thousand Dollars ($10,00.00) besides costs. 

3rd Count. The plaintiff, Delia Brice, an unmarried woman, 
suing for a tort committed against her. sues the defendant Austin 
M. Curtis, for that the said defendant in the City of Washington, 
District of Columbia, to wit. on the 3rd day of .Tune, 1909. in the 
presence of a large number of persons, to wit. one person, wrong¬ 
fully. falsely and maliciously spoke and published of and concern¬ 
ing: the said plaintiff certain false, scandalous, malicious and defama¬ 
tory words, that is to say; “you are in a delicate state, you have 
been fooling with a man, and you know it.” meaning and intend¬ 
ing by the use of said words, to make against the said plaintiff a 
false charge of unchastity. By means of the speaking of said false, 
malicious and defamatory words the said plaintiff hath been and 
is greatly injured in her credit and reputation and brought into 
public scandal, infamy and disgrace with and amongst all her 
neighbors, friends, acquaintances, familv and other good citizens 
of said District, insomuch that divers of said persons, neighbors and 
citizens to whom the innocence of the plaintiff was unknown have, 
by reason of the speaking and the committing of the said grievance 
from thence hereto suspected and still do suspect the said plaintiff 
to have been guilty of the offence charged against her and have 
wholly refused and still do refuse to have any acquaintance with 
her as they were before accustomed and would have done 

5 again, but for the grievance aforesaid, and plaintiff is, by 
the reason of the committing of the said grievance otherwise 

greatly injured and damnified to the damage to the plaintiff in the 
sum of Ten Thousand Dollars ($10,000.00), and therefore she 
brings this suit and claims the said sum of Ten Thousand Dollars 
($10,000.00), besides costs. 

GEORGE E. COLLINS and 
CHAS. IT. TIEMANS, 

Attorneys for Plaintiff. 

The defendant is to plead hereto on or before the 20th day, ex- 
elusive of Sundays and legal holidays, occurring after the day of 
the service hereof: otherwise judgment. 

GEORGE F. COLLINS and 
CHAS. H. HEMANS, 

i Attorneys for Plaintiff. 
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Plea. 

Filed November 6, 1009. 

* * * * * * * 

And now comes the defendant by bis attorneys, and for plea to 
the declaration, and to each count thereof, be savs: 

i 

1. That be is not guilty in manner and form as alleged. 

MASON X. RICHARDSON, 
JAMES A. COBB, 

Attorneys for Defendant. 

6 Jo'mder of Issue. 

Filed November 9. 1909. 

******* 

Now conies the Plaintiff by her Attorneys and joins issue with 
the pleas of the Defendant filed herein. 

OEOROE F. COLLINS, 
CHARLES II. 11 EM A NS, 

Attorneys for Plaintiff. 


Memorandum. 

March 2J, 1911.—Verdict for Defendant. 

Supreme Court of the District of Columbia. 

Friday, April 7, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. 

******* 

Upon hearing the plaintiff's motion for a new trial tiled herein, 

it is considered that the same be. and herebv is overruled, and 

* — / 

judgment on verdict ordered. 

Therefore, it is considered that the plaintiff take nothing by her 
suit, and that the defendant go thereof without daw and re- 

t / 

7 cover against the plaintiff the costs of 1 i is defense, to be 
taxed by the Clerk, and have execution thereof. 

The plaintiff by her Attorneys in open Court notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty 
of the bond for costs on said appeal is herebv fixed in the sum of 
one hundred dollars (*$100). 

Me moranda. 

April 28, 1911.—Leave to deposit $50. in lieu of bond on appeal. 
April 29, 1911.—$50. deposited in lieu of appeal bond. 
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May 19, 1911.—Time to submit exceptions extended to, and in¬ 
cluding, June 15, 1911. 

Time to file transcript of record extended from day to day to, and 
including, September 1, 1911. 

8 Supreme Court of the District of Columbia. 

Monday, July 10 th, 1911. 

Session resumed pursuant to adjournment, lion. Justice Ander¬ 
son, presiding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of 
record, whereupon plaintiff’s bill of exceptions taken at the trial of 
this cause, is presented to the Court and prayed to be signed and 
made of record nunc pro tunc, which is now accordingly done. 

Bill of Exception*. 

Filed July 10. 1911. 

* * * * * * * 

Re it remembered that the above entitled cause came on for trial 
on the 23d day of March. A. D. 1911, before the Honorable Thomas 
II. Anderson, Justice of the Supreme Court of the District of Co¬ 
lumbia and a jury empaneled and sworn to try the issues between 
the parties; (Jeorge F. Collins and Charles II. Ilemans, Esquires, 
appearing for the plaintiff, and James A. Cobb and Mason N. Rich¬ 
ardson. Esquires, on behalf of the defendant; 

Whereupon, the plaintiff to maintain the issues upon her part 
joined offered testimony by the following witnesses tending 

9 to prove as follows: 

Delia Brick, the plaintiff, testified; that she was 40 years of age 
and unmarried; that she had. lived in Washington for 18 years; 
and that on or about the 4th day of March, 1909, she viewed the 
inaugural procession, got her feet wet, contracted a very severe cold, 
from which she continued to suffer until on or about the 27th day 
of May. 1909; that on the 27th day of May, 1909. she, the plain¬ 
tiff. in company with her sister, one Louisa Brice, went to the office 
of the defendant. Austin M. Curtis at 1939 13th Street Northwest 
in the City of Washington. District of Columbia to obtain treatment 
for said cold. That she told the defendant the symptoms of her 
ailment and that the defendant gave her a prescription to be filled 
and instructed her to take the medicine according to the directions 
on the bottle and to sit in a hot bath every night for three or four 
nights, and that if she was not relieved to return to him on the 
following Thursday. Plaintiff took the medicine according to the 
directions and followed the doctor’s orders with respect to the hot 
baths but became no better. And on the 3d day of June, 1909, 
plaintiff returned to the defendant’s office in company with her 
sister, the said Louisa Brice, for medical advice as to the reason she 
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did not have her usual sickness and for treatment in respect thereof, 
t pon informing the defendant that she was no better, the defendant 
told plaintiff that he would have to examine her to see what was the 
matter. Thereupon he requested the plaintiff to remove her 

10 waist, which she did. and after opening her undershirt, the 
defendant proceeded to feel and squeeze her breasts, and 

then, putting his hand beneath her clothing, he made a further 
examination with his finger. After finishing his said examination, 
the doctor said, “A on are in a delicate state and you are about three 
months gone.’’ “Are you sick in the mornings?’’ I told him “No.” 
I Fe said. “Well you will be, and in three weeks everybody will know 
it for you will be of different shape, for you are so large now.” 
And upon my disputing him. lie said. “Let me show you.” And 
he thereupon requested my sister who was present with me. to take 
off her waist, and he grabbed hold of her bust in the same way he 
had done mine, and he said. “You see she is not like you at all.” 
1 hen my sister said. “Doctor, probably she is at the changing 
point.” “IIow old are you then?” said the doctor. And I said, 
“About 38 years.” And the doctor then said. “That is not the 
stopping point, she is too young.” Then the doctor said, to my 
sister. “You are not alarmed, but your sister is.” Then turning to 
me be said. “You know what you have been doing, you have l»een 
fooling with a man and you know it.” Upon my saying that I 
did not know it. the doctor then said. "Well you must have been 
chloroformed when it happened, for there are no more Virgin 
Marys now. I thereupon asked him what he charged, and upon 
his telling me that the bill was two dollars. 1 paid him. Then after 
some more argument, he turned to my sister and said, “I don’t 
want to talk to her (meaning plaintiff) any more. Then mv sister 
said to him. “Doctor, you are wrong.” Then he said. “Do you dis¬ 
pute my twenty-seven years of practice?” And she said, “I do on 
that, doctor.” He then said. "Well come and stand before 

11 tbe x-ray tomorrow and 1 will prove that it is so. and if I 
do not. T will give you two hundred dollars.” Thereupon 

the plaintiff said. “You sav it is so now. and T sav it is not so. and 
if T come before the x-ray you will say there i< one in the x-ray.” 
That plaintiff’s sister then said, she could not come with plaintiff 
on the following day to be examined by the x-ray as there would 
be ten persons to lunch at the house where she worked and she 
could not get off. Plaintiff then told the doctor where she lived and 
for whom she worked and he said. “Come hack and 1 will give you 
another medicine.” Whereupon plaintiff said. “No doctor, if you 
say that is what is the matter with me. T will not take another drop 
of your medicine. T shall get another doctor.” Whereupon she left 
the defendant*' 4 office. That on the fifth day of June, 1000, plain¬ 
tiff and a friend, one Mrs. Davis, went to see another doctor, one 
Dr. Charles IT. Marshall: that she told him her condition and 


wished him to say what was the matter and that he gave her medi¬ 
cine: that the medicine given her by Dr. Marshall made her feel 
better, but that she is still in the same condition with respect to 
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her monthly sickness that she was when she went to Doctor Curtis, 
the defendant, on the twenty-sexonth day of May, 1909. 


Upon cross-examination, the witness testified, that she was born 
in 1871; that she did not sutler from nausea in the mornings and 
that she had told Dr. Curtis so; that she had seen him before the 
27th dav of May, 1909, but that he had never treated her before 

i *■ * • 

that date; that she had called at his otlice one day to send 
12 him to see a Miss Harris who was sick; that she had told 
the defendant on her first visit to him that her menses had 
stopped since the 4th day of March, 1909; that the doctor did not 
tell her how long to stay in the tub of hot water, but told her to 
come back the following week and if she was not well he would 
examine her. That he told her the following Thursday when she 
called and after he had made the examination by feeling her busts 
and putting hi> hand under her clothing, “You are in a delicate 
state and you are about three months gone. You have been fooling 
with a man and vou know it. Well if you don’t know it you were 
chloroformed when it happened, for there are no Virgin Marys 
now.” 


Thereupon, Louisa Brice, a witness for the plaintiff testified that 
she was a sister of the plaintiff, and that it was at her request and 
instance that the plaintiff went to see the defendant for medical ad¬ 
vice as to her condition and treatment for the same; that she and 
the plaintiff went to the defendant’s otlice on the 27th day of May, 
1909, and that her sister told the defendant that she had contracted 
a severe cold on the 4th day of March, 1909, and that her menses 
had not appeared since; that the doctor wrote a prescription, gave 
it to her sister, told her to have it Idled, and take according to 
directions, and to sit in a tub of hot water for three or four nights, 
and if she was not relieved, to return on the following Thursday; 
that on the following Thursday, June 3rd, 1909, witness accom¬ 
panied the plaintiff to the defendant’s office at 1939 13th 
13 Street, X. W.. in the city of Washington, District of Colum¬ 
bia; that plaintiff was invited into the private office by the 
defendant and witness went into said private office also, with her, 
and at her request. And. thereupon, the plaintiff told the defendant 
that she was no better. That the defendant then said; he would 
have to make an examination to see what was the matter, saying; 
“If your throat hurts you the doctor has to examine it to see what 
is wrong, the same way it is with any other part of the body.” 
That her sister, the plaintiff agreed to the examination, and that the 
Doctor thereupon put his hand under her sister’s clothes, and then 
he told her to remove her waist and open her undershirt. That after 
feeling her chest and grabbing her bust, the Doctor said; “You are 
in a delicate state and you are about three months gone.” That 
her sister denied that there was anything of that kind the matter 
with her. And the Doctor said; “Let me show you, I will prove 
it.” Whereupon, he turns to me and demanded me to take off 
my waist and open my shirt. That he then took hold of my bust 
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and squeezed it, like lie had dune with my sister, and then said to 
my sister; “You see she is not like you at all.” I then told the 
Doctor that probably my sister was at the changing point of life, 
and he asked her how old she was. JShe said: “About 38.” The 
Doctor then said: “That is not the stopping point, she is too young.” 
lie then said to my sister; “You know what is the matter with you, 
you have been fooling with a man.” My sister denied it and lie said; 
“Well if vou didn’t know it vuu must have been chloroformed for 

V 4/ 

there are no Virgin Marvs now.” My sister asked him what 
14 his bill was. lie said; “Two dollars.” 1 handed her the 

money and she paid him. My sister continued to deny that 
there was anything of the kind to matter with her and the Doctor 
then turned away from her and said to me; “1 don't want to talk 
to her any more.” 1 said to him: “Doctor you are wrong.” He 
said to me; “Do you dispute my 27 years’ practice” and 1 said; “1 
do on that point. Doctor.” lie then said: “If your sister will come 
tomorrow. 1 will take her before the x-ray. 1 told him that 1 couldn’t 
come with her on the following day as the lady where we worked 
was going to give a luncheon and there was going to be ten people 
to the luncheon. My sister then said; that she wouldn't stand be¬ 
fore the x-ravs because if the Doctor insisted she was in a delicate 

4 

condition when she knew she was not. he would have it to show in 
the x-ray to make his word good toward her. Witness is employed 
at the same place as her sister and has been since the 4th of March, 
1901), up to the present time. That she occupied the same room 
with her and that she knows her sister’s menses have not appeared 
since the said 4th of March. 1909, nor has she had any miscarriage 
or abortion and that her association with her sister was such that 
if anything of the kind had happened she would have known it. 


On cross-examination witness testified: that she and her sister 
went to the Doctor's ollice on two occasions. That it is their almost 
invariable custom to go together everywhere. That she insisted 
upon her sister seeing the doctor because she thought her sister 
was contracting consumption because of the heavy cold that she had. 

That on her first visit her sister told the Doctor that she had 
15 gotten her feet wet on the 4th of March, 1909, and that she 
hadn’t seen her menses since. That the Doctor said: “You 
are having one of those fashionable colds everybody has them 
now.” That he gave her a prescription and told her to have it 
filled and that if she had a bath tub to sit in a hot water bath every 
night for three or four nights and if she was no better to come 
back the following week. 

And thereupon. Miss Amaryllis Hillkte, a witness for the 
plaintiff testified; that she resides at 2225 R street Northwest, Wash¬ 
ington, I). 0., and that the plaintiff Delia Brice is employed by her 
as a maid and has been in her service about four years. That be¬ 
fore that time plaintiff was employed by witness’ sister and that 
she has known plaintiff about 9 years. That she knows other peo¬ 
ple in the community who knows the plaintiff and that her reputa- 
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tion for chastity is of the very best. That she noticed that plaintiff 
was sick after the 4th of March, 1909, with a severe cold. That 
after the 3d of June. 1909. the plaintiff seemed to have mental 
trouble the matter with her. so much so. that she couldn’t properly 
perforin her duties. That upon asking plaintiff what was the mat¬ 
ter the plaintiff told witness what had occurred at the defendant’s 
office. The witness then told the plaintiff that what she needed was 
dieting more than she needed medicine, and she suggested to her 
what kind of food to eat. 

10 .Thereupon. Nancy A. Davis, a witness produced for and 
on hehalf of plaintiff' testified that she had known the plain¬ 
tiff for three or four years, and. upon being asked by counsel for 
the plaintiff, if she knew the plaintiff’s reputation for chastity, 
counsel for the defendant announced that they were willing to 
admit that it was good. The witness then testified: That she had 
gone to the office of Dr. Charles 11. Marshall at *2710 P street on 
the 5th day of June. 1909. and that the plaintiff told the doctor 
her symptoms and that the doctor prescribed for her. That witness 
has seen the plaintiff once or twice a week ever since the said 5th 
day of June. 1909. and that she has not been sick or confined to 
her bed since that time. 

Thereupon, Dr. Charles IT. Marshall, testified for and on be¬ 
half of the plaintiff as follows: That he has been practicing his pro¬ 
fession for 20 years. That he is also a member of the staff of 
Howard University and Freedman’s Hospital. That he had known 
plaintiff since on or about June 5th when she came to his office in 
company with Nancy A. Davis for medical treatment. That after 
hearing her symptoms and taking the history of the case, he made 
up his mind from it that she wa< suffering- 

Bv Air. Collins: 

Q. Tn your opinion, doctor, from what was the plaintiff Suffering 
when she came to your office on the 5th of June. 1909? 

17 By Air. Richardson: 1 object. 

The Court: How long was this after the plaintiff had gone to 
the office of the defendant on the second occasion? 

Bv Air. Collins: It was two davs thereafter. The visit to Dr. 
« • 

Curtis’ office being on the fid of June and that to Dr. Marshall on 
the 5th. 

By the Court: Objection overruled. 

By Air. Richardson: Your Honor will allow me an exception. 

The Court: A”erv well. 

A. I decided that the plaintiff was suffering from change of life. 

The Court: What is the technical name for it, doctor? 

A. Alenopause. 

The Court: How do you spell it 

Mr. Collins: (Spelling) Menopause. 
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Thereupon. counsel for the }*1 •;nti<1* announced his testimony 
closed. And thereupon, the defendant, by his counsel, upon the 
foregoing. which was all the evidence in the case, moved the Court 
to instruct the Jury to return a verdict for the defendant on the 
grounds that the statements if made were privileged communica¬ 
tions, and that there had heen no sullicient publication shown to 
sustain a verdict for the plaintiff, which motion, after argument, 
the Court grunted, and thereupon instructed the Jury to so return 
the verdict for the defendant, which the Jury did. To the granting 
of which motion, and to the giving of which instruction, before the 
verdict was given and before the Jury retired, the plaintiff, by her 
counsel then and there excepted, and said exception was 
18 noted at the time upon the minutes of the Court, and the 
counsel for the plaintiff then and there prayed the Court to 
sign and seal this bill of exceptions, and at the request of said coun¬ 
sel for the plaintiff, the same is accordingly signed and made a part 
of the record in this case, nunc pro tunc, this 1 Oth dav of Julv, 

1911. 


TITOS. II. ANDERSON. Justice. 


Direction* to Cirri: tor Preparation of Trim*cript of Record, 


Filed July 17. 1911. 

******* 

The Clerk of slid Court will please prepare record on appeal 
herein and include the following: 

Declaration: plea: joinder in issue: memoranda of trial and ver¬ 
dict of jury: order overruling motion for new trial: judgment on 
verdict, appeal therefrom and order fixing bond for costs; memo¬ 
randum of order allowing cash deposit to be made in lieu of bond 
for costs: memorandum of cash deposit made in the Clerk’s office; 
memoranda showing extension of time to settle bill of exceptions; 
order settling bill of exceptions; bill of exceptions: memorandum 
showing extension of time to file Transcript of Record in tbe Court 
of Appeals: this designation. 

GEORGE F. COLLINS, 

CIIAS. TT. ITEMANS, 

Attorneys for Plaintiff. 

O. K. 

MASON X. RICHARDSON. 

JAMES A. COBB. 

Attorneys for Defendant. 


19 Supreme Court of the District of Columbia. 

United States of America, 

Difitrict of Cohnn 1>ia . : 

T. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
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18, both inclusive, to be a true -uni correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 52058 at Law. wherein 
Lelia Brice is Plaintiff' and Austin \I. Curtis is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 21st day of August, A. D. 1911. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By FRED. C. O’CONNELL, 

Asst Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2841. Lelia Brice, appellant, vs. Austin M. Curtis. Court of Ap¬ 
peals, District of Columbia. Filed Aug. 28, 1911. Ilenry \V. 
Hodges, clerk. 



